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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

DHUBRI

PRC No. 1952 of 2017
U/S 341/342/352/34 IPC

STATE OF ASSAM
                            -VS-
                 1) JOYNAL SK
                 2) SALAM ALI
                 3) NOZRUL HOQUE
                

……  ACCUSED PERSONS

PRESENT:- SMTI. S. NASRIN, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR. D. CHOUDHURY, 
LEARNED A.P.P.

FOR THE ACCUSED:-      MR. R.K. JAIN, 
     LD. ADVOCATE

EVIDENCE RECORDED ON :-  18.01.2021
ARGUMENT HEARD ON:-       18.01.2021
JUDGEMENT DELIVERED ON:- 18.01.2021

JUDGMENT

1. In this case accused Joynal Sk and two others are facing trial for

the  case  filed  by  the  informant  Noor  Mahammad,  u/s

341/342/352/34 IPC. 

2. The brief  of  the prosecution story as revealed from the F.I.R.

inter-alia is that on 14.05.2017 at about 12.00 noon while the

brother of the informant named Ketaru Sk was returning to his

house  from  Kherbari  Naya  market,  the  accused  persons

restrained him on the way, dragged him to the house of accused

Joynal Sk and confined him there.  The accused persons also

assaulted Ketaru Sk by inflicting fist blows and with a lathi, as a

result  he  sustained  grievous  injuries.  On  raising  alarm,  the

neighbouring  people  came  there  and  saved  him.  Hence,  the

informant filed the case against the accused person.

3. On receipt of the ejahar the Officer-in-Change of Agomani P.S
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registered  the  case  as  Agomani  P.S.  Case  No.  122/2017,  U/S

341/342/325/34  IPC  and  endorsed  A.S.I.  K.R  Sarkar  to

investigate the case. During the course of investigation the I.O.

visited  the  place  of  occurrence,  recorded  statement  of  the

witnesses,  collected  medical  report  and  arrested  the  accused

persons.  As  the  offences  are  bailable  in  nature  the  accused

persons were released on bail.  After completion of investigation

the I.O.  has submitted charge sheet  against  the accused U/S

341/342/294/352/34 IPC and forwarded the case to the court for

trial. 

4. On receipt of summons the accused persons appeared before

the court. Copies of relevant documents were furnished to the

accused  persons  under  section  207  of  Cr.  P.C.  My  learned

predecessor after hearing the learned counsel for both the sides

and on finding sufficient materials to presume that the accused

persons  have  committed  offences  punishable  under  section

341/342/352/34 IPC, read over and explained the particular of

offences under the aforesaid sections to the accused  persons to

which they pleaded not guilty and claimed to be tried.

5. In support of the case prosecution examined four witnesses. As

there is no incriminating evidence against the accused persons

their  statement  under  section  313  of  Cr.P.C.  were  dispensed

with. Defence side declined to adduce any evidence. Heard the

argument put  forwarded by the  learned counsel  for  both the

sides as well as gone through the evidence available on record.

6. Points for determination.

i)  Whether the accused on 14.05.2017 at  about  12.00  

noon at Kherbaru Naya market area  under Agomani P.S. 

wrongfully restrained the younger brother of  informant  

named Ketaru Sk in furtherance of their common intention

and thereby committed the offence punishable u/s 341/34

IPC?
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ii)  Whether the accused persons on the same date time 

and  place  wrongfully  confined  the  younger  brother  

of the informant in furtherance of their common intention 

and thereby committed the offence punishable u/s 342/34

IPC?

iii) Whether the accused persons on the same date, time 

and place, used criminal force upon the younger brother 

of informant  in furtherance of their common intention  

and thereby committed an offence punishable u/s 352/34 

of IPC?

Discussion, Decision and Reasons thereof:-

7. I  have  gone  through  the  evidence  on  record  and  heard  the

learned counsel of both sides. Now let me discuss and decide

the points formulated above.

EVIDENCES

8. In this case informant Nur Mahammad was examined as PW.1,

Kashiron Bibi as PW.2, Nurjaman Sk as PW.3 and victim Ketaru

Sk as PW.4.

9. PW.1 Nur Mahammad deposed that he is the informant of this

case. He said that he filed the case against accused Joynal Khan,

Salam and Nazrul. He stated that about one year back one day

while his  younger brother named Ketaru was returning to his

home from market on the way, the accused persons took him to

the  house  of  accused  Joynal  and  beat  him,  as  a  result  he

sustained injuries on his person. He said that after coming to

know about the incident he went there and rescued him. He said

that later his brother took medical treatment. 

10.During cross-examination he said that blood oozed out from the

head of his brother and also sustained injuries on his back. He

admitted that  the accused persons also filed a case regarding

the  same  incident.  He  said  that  one  Naiser  the  member  of

Panchayat, Nazrul Hoque the VDP secretary, Khoibor Ali and 4/5

other persons witnessed the incident. He said that on the date

of incident accused Salam went to his house and asked Ketaru
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to visit his house and accordingly Ketaru went to his house. He

said that later on he came to know that as Ketaru did not pay

money to Saidul,  the vendor of Kishanganj held him and also

came  to  know that  the  accused  asked  for  Rs.  60,000/-  from

Ketaru. He said that regarding that matter a meeting was held

and during that meeting he went there and brought back his

brother Ketaru to his house. Hence, the accused persons filed

the case against them. He denied all the suggestion put to him

by  the  defence  side.  He  admitted  that  the  accused  persons

recovered  Saidul after paying money. 

11.PW.2 Kashiron Bibi deposed that the informant and the accused

persons are known to her. She said that they are her relatives.

She stated that about 2 years back Ketaru and Salam went to

Bihar  brick  factory  to  work  as  labours  and  after  a  few days

Ketaru brought back three labours and Salam was there in the

brick factory. He said that later Salam came and called Ketaru to

his house and there both side had some altercation pertaining to

money.  She  said  that  she  heard  Salam  hit  Ketaru  and  later

Ketaru's  brother  Nur  Mahammad  brought  him  back  to  their

house. 

12.During  cross  examination  she  said  that  she  did  not  see  the

incident. She admitted that she did not see Salam hitting Ketaru.

She said that she heard that Ketaru left Salam's brother in the

brick  factory  itself.  She  heard  that  one  bichar  was  held  for

monetary transaction between both sides and she heard that

some  'halla'  took  place  in  that  'bichar'.  She  denied  the

suggestion that Nur brought Ketaru back from that bichar. She

stated that she heard that Salam's mother Sorbhan filed a case

against  the  informant.  She  denied  the  suggestion  that  the

informant filed this case for saving themselves from the case

filed by the accused persons against them. She admitted that

she did not state before the police that Salam hit Ketaru.

13.PW.3 Nurjaman Sk deposed that the informant and the accused

persons are known to him. They are his relatives. He said that
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the incident took place one year ago one day at about 10-11

A.M. He said that at that time he was working near the place of

occurrence  and  then  suddenly  he  heard  hue  and  cry  at  the

house of Salam. Thereafter he went there and saw that accused

Joynal  was  present  there.  He  said  that  he  heard  that  as  the

brother of the informant named Ali Ahmed was confined at the

house of  the accused Salam Ali  and Joynal  Ali,  the informant

went to their house and then a altercation took place between

the parties. He said that thereafter the  informant brought back

his brother out of the house of accused persons. 

14.During  cross-examination  he  said  that  Ali  Hussain  took  100

labours to Bihar as he is a Sardar. He said that at Kishanganj the

vendor  of  grocery  shop  confined  Saidul  Hoque  who  is  the

brother  of  the  present  accused  due  to  nonpayment  by  Ali

Hussain.  He  said  that  Ali  Hussain  fled  away  from Kishanganj

leaving Saidul Hoque confined there. He said that when he went

to  the  place  of  occurrence,  he  saw  the  member  of

Bhamundanga Panchayat namely Naisur Ali, Nazrul Hoque the

VDP  secretary   and  many  villagers  present  at  the  house  of

Salam Ali.  He said  that  he saw that  Ali  Hussain  was present

there.  He  said  that  thereafter  the  informant  Nur  Mahammad

came and took Ali Hussain back to his house. He said that prior

to  the  incident  the  accused  persons  went  to  Kishanganj  and

released Saidul  Hoque who was confined there by paying Rs.

60,000/- to the vendor of grocery shop. He said that he heard

that the meeting was held on the date of incident at the house

of Salam Ali for recovering Rs. 60,000/- from Ali Hussain. He said

that the nick name of Ali  Hussain is Ketaru.  He said that the

police recorded his statement. He denied all the suggestions put

to him by the defence. 

15.PW.4  Ketaru  Sk deposed that  the informant  and the accused

persons are known to him. They are his relatives. He said that

the informant filed the case against the accused persons three

years back regarding a quarrel that took place between them.

He  said  that  now  the  matter  has  been  settled  between
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themselves. 

16.During cross examination he said that as the accused persons

are his relatives, he does not have any objection if the accused

persons are acquitted.

 APPRECIATION OF EVIDENCES

17.Point  No.  1: To  constitute  an  offence  u/s  341/34  IPC  the

prosecution has  to  prove  that  on  the date of  occurrence the

accused had wrongfully restrained the victim from proceeding in

any  direction  in  which  he/she  had  the  right  to  proceed  in

furtherance  of  their  common  intention.  In  this  case  the

informant/PW.1  though  stated  that  the  accused  persons  had

restrained  his  younger  brother  on  the  way  to  his  home  and

confined him in  their  house,  during his  cross  examination he

deposed  differently  and  stated  that  the  accused  called  his

younger brother to their house and accordingly he went there

and  thereafter  a  meeting  was  held  regarding  monetary

transaction.   The  PW4/victim  of  this  case  does  not  state

anything about the  alleged wrongful restraint by the accused

persons. Thus it appears that the informant has stated different

versions in his examination in chief and cross-examination which

is self contradictory. Moreover, the victim is totally silent about

the  offence  committed  by  the  accused  persons.  He  simply

stated  that  a  quarrel  that  took  place  between  him  and  the

accused persons. Hence, I am of the opinion that the ingredients

U/S 341/34 IPC is not attracted in this case.

18.Point No. 2:

       To constitute an offence u/s 342/34 IPC the prosecution has

to  establish  that  on  the  date  of  occurrence  the accused had

wrongfully confined the victim in furtherance of their common

intention. Now in this case in hand the FIR shows that the victim

was confined in the house of the accused persons. But from the

evidence of PW.1, PW.2, PW3 and PW4/victim there is absolutely

no evidence in the case to show that the accused had confined

the victim/PW.4. From the evidences it only appears that there
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was a meeting in the house of the accused where the victim was

present.  Hence,  I  am of  the opinion that  the ingredients  u/s

342/34 IPC is not attracted in this case.

19. Point No. 3:

        To bring the offence u/s 352/34 IPC the prosecution has to

prove that the accused persons used criminal force or caused

hurt upon the victim in furtherance of their common intention. It

is  stated  in  the  F.I.R.  that  the  accused  persons  hit  the

victim/PW4. But from the evidence of PW4 who is the victim, it is

seen that he has not stated a single word implicating that the

accused  persons  applied  criminal  force  or  committed  marpit

upon him in any manner. Although the informant/PW.1 stated in

his examination in chief that the accused persons assaulted the

victim/PW4 but his statement is not supported by the evidence

of PW.3 and PW.4/victim. The PW.2 is a hearsay witness. Hence

his evidence is not reliable.  The prosecution has also failed to

examine  the  witnesses  who  were  present  at  the  meeting  to

prove the allegation in this case. Thus, it appears to me that the

evidences of PWs have not supported the contents of the F.I.R.

Hence, I find no ingredients in proof of the charge u/s 352/34

IPC.

                                   O R D E R

20.From the above discussion, I come to the safe conclusion that

the  prosecution  has  failed  to  prove  the  charges  against  the

accused U/S 341/342/352/34 of IPC beyond reasonable doubt.

Hence, the accused is acquitted and set at liberty forthwith.  

21.The bail  bond of  the accused is  extended for a period of  six

months as per section 437-A Cr.PC.

22.Given under my hand & seal of this Court and delivered in the

open Court on this 18th day of  January, 2021 at Dhubri.

 

 (S. Nasrin)
                          Judicial Magistrate First Class

Dhubri
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                           APPENDIX

PROSECUTION WITNESSES:

P.W.-1  Nur Mahammad (informant)
P.W.-2 Kashiron Bibi 
P.W.-3 Nurjahan Sk
P.W.-4 Ketaru Sk

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Nil

(S. Nasrin)
                      Judicial Magistrate First Class, 

  Dhubri

                         


